. Directorate for Planning and Environmental Appeals
Decision Notice: Claim for an Award of Expenses

T: 01324 696 400 | : The Scottish

F 01324 696444
E: dpea@scotland.gsi.gov.uk Government

Decision by Richard Hickman, a Reporter appointed by the Scottish Ministers

Planning appeal reference: PPA/240/228

Site address: Land north of Northfield Road, Dunipace

Proposed development : Residential development and associated englneerlng operations
Claim made on behalf of appellant, Persimmon Homes East Scotland, agaitist Falkirk Council

“

Date of decision: M Jénuary 2008

Decision

| find that the council has acted in an unreasonable man‘ner resulting in Ilablhty for expenses to the
extent set out in paragraph 6 below. | therefore make an award of expenses, to the extent set out in

that paragraph.

Accordingly, in exercise of the powers delegated to me and conferred by section 265(9) as read with
section 266(2) of the Town and Country Planning (Scotland) Act 1997, | find the Council liable to the -
appellant in respect of the expense set out in paragraph 6 below. | remit the account of expenses to
the Auditor of the Court of Session to tax on an agent/client basis. If requested, | shall make an
order under section 265(9), read with section 266 of the Town and Country Planning (Scotland) Act

1997.

~ Reasoning

1. Awards of expenses do not follow the decision on the planning merits, and are made only where
each of the following tests is met:

« The claim is made at the appropriate stage in the proceedings.

» The party against whom the claim is made has acted unreasonably.

e This unreasonable conduct has caused the party making the application unnecessary
expense, either because it was unnecessary for the matter to come before the Scottish
Ministers, or because of the way in which the party against whom the claim is made has
conducted ifs side of the case.

2. The claim was made at the appropriate stage of the proceedings.
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3. The basis of this claim is that Falkirk Council acted unreasonably in the determmation of this
application and the conduct of the resulting appeal in that :

B.

The Council did not have demonstrab!e and justifiable planning reasons for the refusal of
planning permission.

The Council did not seek to defend two of the reasons given for the refusal of planning
permission {relating to traffic impact/road safety and architectural design matters).

The Council had no proper basis to disagree Wi_th the Flood Risk Assessment, which had been
found to be satisfactory by the experts advising the Council on this matter. Other sites put
forward for development in the emerging local plan would also occupy flood plain land.

"The Council had no proper grounds fo oppose the development on the basis that there would be

a loss of open space, as it is allocated for residential development in the adopted local plan, and
is not allocated as open space in the emerging replacement local plan. .

The Council's reasons for preferring other sites proposed m the emerging local plan do not .

~ justify refusal of permission at the appeal site.

The main points made by the Council in response to these submissions are:

The appellant was informed at the earliest possible opportunity that the Council would not be
defending two of the reasons for refusal.

Traffic evidence was presented at the inquiry on behalf of the appellant to respond to the
concerns of local residents regarding roads maiters.

The Council was entitled to oppose the development on flood policy grounds, on the basis that it
would occupy part of a functioning floodplain. Land-raising may be an appropriate response, but
the Council was entitled to take-a different view from the appeliant on this matter, Other much
smaller floodplain ‘sites put forward in the local plan would have to be considered on their
individual merits. As with traffic, evidence was presented at the inquiry on behalf of the appellant -
to respond to the concems of local residents regarding flooding matters.

As with land-raising, the Council was entitled to disagree with the appeliant as to whether a loss
of open space would be involved.

Having considered these various aspects of the claim for expenses, | reach the foilowmg

conelus:ons

4 The Courtvard, Callendar Business Park, Falkirk, FK1 1XR
DX557005 Falkirk www.scotland.gov.uk/Topics/Planning/Appeals

‘| agree that it was unreasonable for the Council to base the refusal of permission on two
reasons that were subsequently not defended by the Council.

| also agree that, in the face of the considerable local concern expressed by local residents, it
was necessary for traffic and road safety matters to be considered at the inquiry. Thus 1 find that
the Council's unreasonable behaviour in relation to the traffic reason did not result in
unnecessary additional expense for the appellant.

In contrast,"it was not necessary for design matiers to be considered at the inquiry, and the
evidence prepared by the design witnhess was not presented. The preparation of this evidence,
to the extent that it may have added to material already prepared in support of the planning

application, would constitute an additional and unnecessary expense for the appellant.

With regard to flooding matters, | do not think that acceptance of the Flood Risk Assessment
precludes the Council from opposing the development on flood policy grounds. | agree with the
Council that it was not unreasonable for them {o have concerns about land-raising, in a situation
where they believed that using part of the floodplain for development was not necessary. In
addition, the national flooding guidance makes it clear that risk assessments should be regarded
as a best estimate, but cannot refied upon to be a precise forecast. The flooding that has already
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occurred a short distance downstream, affecting local residents, prowdes sound justification for
the Council to adopt a precautionary approach

e Regarding the potential loss of opsn space, | have agreed that the appeal site does not
constitute open space. However if is mainly greenfie!d open land, used to a small extent for
recreation purposes, where the local community aspires to safeguard the green character of the
area on a permanent basis. Again, while | may not have accepted the Council's arguments
about the existing status of the site, | do not think it was unreasonable for the Council to seek to
argue this point, and it was necessary for the inquiry to consider evidence on open space
matters in the light of community concerns. Thus | find that there was neither unreasonable
behaviour on the part of the Council, nor unnecessary additional expense on the part of the
appellant, in relation to this matter.

* | accept that the emerging local plan contains draft provisions and omissions which run counter
to the Council's position on flooding and open space in relation to this appeal. However there
-may well be site specific arguments at these other sites that justify the local plan proposals. 1
find that these are minor and peripheral considerations in relation to the presenit appeal, which

do not uhdermine the reasonableness of the Council’s position. ‘

6. 1 conclude that the Council has acted unreasonably in not defending two of the reasons for
refusal, but has not acted unreasonably in respect of the other criticisms made on behdif of the
appellant. However | find that the only unnecessary expense to the appsllant that may have resulted
from this unreasonable behaviour is the preparation of the precognition relating to architectural
design matters, in so far as that precognition contains significant additional material not already
contained in submlssrons made in support of the planning application prior to its determination by
the Council. -

Richard Hickman

Reporter
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Following the submission of'jr
the Sooltish Government's D!rectgrata&

determtned iba’c the appeajl sﬁ?i[;&;b

for Iannlns & Em'.cmmanl.al Appeﬁls (DPEA) has
onslderad 1 by ah }nqufry, The detision fo progress

1. Thetechnical regst
2, Tha level of publi

Ere lngum,g Meetlng

A pre-Inquiry meeting has been aranged | forf 'e eyenlng of 20 August and Is fo bé heid in the
local primary s{,‘hoal. ' SRR

- Reasois for Refusal .
Foﬂowmg a rieeling with relevan c!ais ccnsideragson hgs now bedn glven to the
most appropriate course of 8 a numbar of reasons, pr]marijy teghn!cal in

+

srd,

vefapment wouid be unaccapfable 45 ra!afed
{réfff Inreases would bd tos g;f.'af
reswt !n assoclated congostion &nd fosd
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~ Recommendations
Encourage, wheré possible. regldents fo.make .eprf;sematlons. Counci! to concade.
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contex; of tha nharacter]stfcs Qflha area

. Recommgndaﬂdn
Conceds

Further Observaﬂans .
When uonstdsr!ng a development which Is the sub}ect of an appeal, the oppoitunlty exlsts to .
open the debate to all mattets relating to the apphcguon Given that the feasens for refusal
provkia gnly limited soope to prepare & robtist, defensive tase, 1t would be prudept to
oonsider bthar aspéqts of the Hpplleatlon. Having reviewed the relevan papers and policy
dopurnahls { viould suggast that we focus on - . '

benn. ‘& Distrlct Logal Pian .

The site in quesllon ls ldentmeti Bs Norlht(eld Dunipdse With & capadity of 80 ynits and Is
Ingltided ln Figure 3.2 “Brownfleld Developmeht Oppoﬂunufes From & site Inspagtion and
review of hisiorical méps, it 1s clear that the site Is not brownfield, but greanﬂetd Therefore, '
{Hs al!ocal!on of the site under DEN 4 New Résidential Development is flawed. Piease note '
the suppoﬂing Information for DEN 4 refers to the Noﬂhfield gieas & Bromﬂe!d slte,

itcanbe argued thiat the site was allooated within the adopled Logal Planona false premise
as It was nol & brownfeld slie, in view of this, the adoptad Looal Plan reference fo *open
spacs Is consldered to be an appropriate: aitemg_giyg uge® betonss note perinent. The Locdl

-Plan also states that *envifonmental Improveménts could bé pursiied as & second phase 10

works desoribed by Opportunity REG2",  Poligy: REC2 Tygetshaugh (North) Dunlpacs

. promotes gnvironemental improvements in the immedlate violrlly of the slie. Agaln, this ‘adds -

some [Imited welght {o the usé of ihe, land &g oibg_rl spage.

ki3 could glso be argled that ihe Dsnny and Distret Logal Plan adopted ;n June 1998 Is
signinqént[y out of date and does noi acoord with the most reeently appravey Siruclura Plan,

'The FCLPisa mataﬁa! conslderaiion. ‘Tha FCLP doss ot aﬂoeate tha sile far housing gnd

requirements, Although diffleult to defend the reason relafing to ﬂond!ng, the Struclure Plan
srgument is waﬁh exploring furiher.

this desaflocation Was based on concerns relating to flooding and alse r¢vised Structure Plan




i

The Siructure Pian requiremant for Denny / Dunipace was very s!gn}rjcantiy reduced from
1,800 units to 1,000 {inlis by an alleration to lhe Falkirk Struoture Plan, egresd by Counell in
March 2005, The Finglised Draft LP raqutred to'be consistent with the Structure Plan ghd the
depdsit verslan of the Falkirk Local Plan allocates sufficlent hnusing lang fo mest Sfructure
Plaa requiremenis fo 2020,

-An additlonal, re!aﬂve]y laigé seale resldentlal deve!opment conslderad wi!!ﬂn the contekt of
Dumpace, woutld be Inconslstent with the Structure Plan. TN

1)

) rnust b neted that development of tha sl s given support by SG2 "Windtal Housing
Deve!opmen! within the Urban f Viilage Limit:  Although It shauld be noted, the supporilng
cie.velopmant of open urban space whose loss ean ba jusﬂf‘ed In ierms of PO[{Gy SC?Z, which
fequires opan space audlt or slte spacific looal aud, demonstfattng that iha dreals surplus to
requirements This point Is consldered In more datali helow;-

Opén Space Augit . :

The Opsn Spacs Audit agalnst wh]ch the loss of this slie Was asséSSed was only In draft form,
has né committee approval and has not been thé subject of consultation. The stalis and
robustness and therefore the relevanaé of the opén space audit {draft) must be questloned.

There was no opén spase atdlt In gosordance with the reqiiremerits of SPP‘I 1 Open Space

'and Physlcai Activity In place fo support the loss of this tand at the time of the application, -

AEthough It Is tnderstood the Councﬁ is now progressing wih the audit.

Anficlpated Gosls

It is very difflcult to anticlpate the [lkely costs assoclated with the appesl, However, | would
"anticipate that the Counoll's costs gould range from £10k fo E30K. Furthetmore, it Is prudentto
consider that the appeliants are lkely lo apply for ;:OSts and these could be again in the reglon
of £90k to E30k. : '

Ged Halngy
22 July 2008
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Position Statement
Planning Appeal, Northfield, Dunipace.

Topic : Trafflc Impact

Introduction

A Transport consultant has besn engaged to review the submissions and consuitation responses
refating to traffic impact. A summary, based to a great on the text provided by the Transport
Consuliant, Is provided below- -

Summary of Findings

The only argument remalning Is the one about the amount of dwellings served. However, the
Council guldances, In discussing two wider points of access, doesn't specify thatl, for exampls,
both points of access must ba typlcally used by B0% of the traffic generated efc. — the only
criterla (s for a sacond point of access to be provided and the rural road provides this. It Is an
entirely subjsctive’argument whether that provides ample access and there is nothing recorded in
guidance to nail this down (particularly when you are trying fo retrofit new guidance to apply to an
existing area). If asked by the appellant ‘Does the rural road parallel to the motorway provide a
second point of access into the Barnego Road area? the reply would have to be ‘yes’,

The number of dwellings served off an access s often a question of road maintenance and the -
ability fo access larger areas of development (l.e. more than 200 houses} in the event one road is
closed for, say, a water.main repair. Clearly, the existing road system DOES permit this, as the
rural road s closed at present and all traffic is being diverted via Barnego Roed. If Barnego Road .
were to be closed at Stirling Street could all traffic be diverted round via the rural road? — yes it
gould ~ 80 again the two polnts of access argument favours the applicant,

In passing, 1 would note that the 300 dwelling threshold is commonly applied in urban Councils
where thers Is & greater cholce of transport mode available (so the car trip generation can

. reasonably be expected 1o be less) ~ there’s nothing fo pursue in upping the threshold as that

moves the goalposts closer to the applicant in any case.

Lastly, on emergency vehicles, the prasen't calming in the Bamego Road area is not always _
favourabls to smergency vehicles and full width cushions that emergency vehicles would have to
traverse exist In places on Northfield Road. [t would be open o the applicants to say that they are
willing o accept a condition relating to funding or provision of an improved calming scheme and
changing what presently exists could IMPROVE access for emergency vehicles post

development.

4

It is recommended that the Council concede on traffic Impact matters but seek agreement over .
appropriate condition rélating to traffic calming. Please note, the Transport Consultant confirmed
that, given thal there is no defensible case to be made, he would be unwilling fo attend the public
inqwry on behalf of the Councll,

Ged Hainey / 23 September 2008




